





Criminal District Attorney, Jefferson County Page 3 of 3

as the right to continue receiving compensation. See, Delamora v. State, 128 S.W.3d 344,356
(Tex. App.-Austin 2004, pet. ref d). Not even an officer's voluntary resignation will terminate the
officer's duty to serve as a holdover officer under article XVI, section 17. See, Willmann v. City
of San Antonio, 123 S.W.3d 469,481 (Tex. App.-San Antonio 2003, pet. denied) (citing Tex.
Att'y Gen. Op. No. H-161 (1973) at 2); Crawford v. State, 153 S.W.3d 497, 505 (Tex. App.-
Amarillo 2004, no pet.) (holding that constable who resigned continued as a holdover officer
even though commissioners court failed to select a successor and was unlikely to select a
successor). "Under the Constitution an officer cannot arbitrarily divest himself of the obligation
and authority to perform the duties of his office until his successor qualifies; and even though he
resigns and his resignation is accepted, the law operates to continue him in office until his
successor qualifies." Hayhurst, 122 S.W.2d at 326-27 (quoting 34 TEX. JUR. 370-71 (1934)).

When trying to determine the interplay between the holdover provision of the Texas
Constitution and the common law doctrine of vacation in the unique circumstances presented in
this case, we have found an absence of controlling authority either in case law or in attorney
general opinions. It would appear that Ms. Ambres finds herself in the rather unique position of
being unable to voluntarily resign until her successor is either appointed or elected. As noted
above, there will be no election of BISD trustees until May of 2017. And it is also unlikely that
the Board of Managers appointed by the TEA Commissioner of Education to serve the BISD will
appoint a successor for Ms. Ambres. It is certainly arguable that the public convenience is not
suffering and will not suffer by Ms. Ambres having had her powers suspended as a BISD trustee,
however, as noted above, the holdover provision is mandatory. This appears to be true even
given the provisions of Texas Election Code 201.025, which provides that if an officer accepts
another officer and the two offices may not lawfully be held simultaneously, a vacancy in the
first office occurs on the date the person qualifies for the other office.

Given the fact that a person cannot serve in office both as a city councilperson and as a
school board trustee, and given the fact that the holdover provision of the Texas Constitution is
mandatory thus preventing Ms. Ambres from being able to resign or vacate the office of BISD
trustee until her successor is duly qualified, either through election or appointment, this office
would appreciate your opinion as to the legality of Ms. Ambres being able to be a candidate for
election for the position of councilperson for the City of Beaumont or her ability to serve in that
position should she be elected.’

Respectfully submitted,

Assistant District Attorney-Civil Chief

5 Gwen Ambres was most recently elected to a four year term to the BISD Board of Trustees in May of 2011, She
would be scheduled to be up for re-election in May of 2015, however, the appointed BISD Board of Managers has
opted to not call for an election in May of 2015 and they are not legally required to call for an election prior to July
21, 2016.



